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The celebration of the 200th annivessaf our Constitution has coincided with three
controversial events which themselves invite a national seminar on the Constitutipard ktee
debate over the nomination of g§@dRobert Bork to the $weme Court, the conflict over
Americanpolicy in the Persian Gulf and the Iran-Contra matteec#ically, thepublic hearimys.
Each is inportant toyou as citizens of a democgeand to those who are students of the liberal
arts. The American Constitution is the oldest enduconstitution in the world. It is the shortest
ever written, and it is also the mospesd constitution in all of human historWhat is most
unique about it is its continugrelevance teublic policy and ourprivate lives. In a real and
direct sense, what the Constitutioysand how its words are inpeeted affect each gfour

lives evey day.

The Iran-Contra matter involves mathings, not least of which is the giste overmpower in a
democrag. Lost amid the details of Swiss bank accounts and sqeedtmns in Central
America is a conflict thagoes to the heart of thguestion. How igoower exercised in a
democrag? The hearig focused on theroblem of conductig secret perations ly government

in an otherwise jgen socief. There is, of course, no @iging the fact that there are some times
and some circumstances when s@uoeernment activities angroperly conducted in secret, or, in
the currenjargon, coveryy. Theproblem arises when our sogieteeks to resolve the inevitable
tension between a democragpiitical system, where genness and truth are valued, and covert
operations where secrng@and decgtion are frguently required.

The two mairparticipants in the inveggations, Adm. John Poindexter and Col. Oliver North
expressed the view that in the dgmous world in which we live tharesident must have
unrestricted authogitto conduct coverterations. Their faith in thigresident would invest the
presideny itself with unlimitedpower to commit American resourcegrsonnel, angolicy to
secret actions in forgn lands. But such process in m view is fundamentall inconsistent with
democrag. The essence of sedbvernment is information. If Americans cannot know what their
government is doig, they cannot assent to it if thesgree, and thg cannot ty to chame it if they
disagree. Depite the authorit and trust that ajpresidents have, the Americpagple demand to

lof 5



The George J. Mitchell Papers at Bowdoin Co//ege

know what their Chief Executive is dgnOur institutions of the frepress, a gearatey elected
legislative branch, and ingendentjudicialy, and the authowtof fifty separate states all
represent counter-veilopcenters opower and authomt That is consistent with thgrand
scheme of the Constitution.

There is much talk theseyfaabout oginal intent. Cleasf, the ultimate oginal intent was to
prevent ay individual, aty institution, ary branch ofgovernment from accumulatrrtotal power.
The men who wrote the Constitution had lived underythenty of the British kirg, and as the
wrote the Constitution, their foremostjebtive was tgrevent that absolutism from ever
occurrirg again. The real oginal intent is tgorevent agone, however well intentioned, however
wise, from accumulatototal power. The Constitution dividgmower, it digersegpower, it
diffusespower, and it does so for that fundamemmiapose with repect to which it has been a
spectacular success.

Now, when the secret sale of weas to Iran first became known, the Amerigaaple wanted
an accountig, first and foremost, in the form of information. Jh&anted basicafito know
what had been done in their name. yrde so throgh a freepress, throgh hearims held ly the
legislative branch, and thrgh the criminal invesgation which is now in therocess of
determinirg whether laws were broken. That is a fundamental exercise of gpugred demand
for information, because without information sgifivernment is imossible. It was a clear
twentieth-centur demonstration of an ancient distinction between one pbotauthoriy,
which gives the ruler the ght to do as heleases, and another which, in our demograolds
him accountable for the exercisepmiwer that is ony tenporarily and conditionajt granted to
him.

Another mgor debate now ging is over Americarpolicy in the Persian Gulf. Perps.nopower

is more carefull divided in the Constitution than tipewer to egage in war. The Constitution
makes theresident the Commander-in-Chief of the armed forces. He has the exclusive yuthorit
to direct the armed forces. But the same Constitigiants to Cogress the exclusive authorit

to declare war. It is so basic that ipamericans tend to fget and need from time to time to be
reminded that thpresident has no ¢l authoriy to commit this nation to war--none whatsoever.
Now, the foundig fathers divided thesaowers deliberatglbecause thewanted to be able to

have an effective defense, butytteso wanted to insure that the gty decision of war was not
possessedybthe president alone.

Within our lifetimes the Cagressionapower to declare war has been serigwsbded.

Presidents have committed Americans to undeclared wars in Korea and in VietnarhoByver
knows thg were wars (we refer to them as the Korean War and the Vietnam War), but in neither
case was war ever formgalleclared § Corgress. To correct that in 1973 the War Powers Act
became law. It was an attptrto restore the balance betweenphesident and Cagress in
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war-makirg authoriy as the Constitution gaires. Under that act when tpeesident sends
American armed forces into a situation invotyimostilities, or where hostilities are imminent,
the Act is gplicable. It reuires thepresident to submit a pert to Corgress within a certain
period of time.

President Regan refuses to olyehis law, based on his view that it is not Constitutional and that
hostilities are not occurrgnin the Persian Gulf within the meagiof the law. But all Americans
know that the United States was actyiglvolved in hostilities in the Persian Gulf. You have
read that we had an American attack on Iranian facilities in the Gulf. That attack was wholl
justified. It was a measured and limitedpesse to an Iranian missile attack on an American
flagged tanker. It was not the first act of hosyilih the Gulf. We are all familiar with tharior
retaliation @ainst Iraniarpatrol boats. Since Maof 1988, Americans have died and a U.S.
warshp has been seveyetiamaed, four Iranian vessels have been sunk, and an unknown
number of Iranians killed.

There are varseriousguestions where the War Powers Act extendsg@ess bgond the limits
established in the Constitution. That is wheigo#s too far the other wand encroaches on the
president'power. | share some of those concerns. | think the act should bgech&ut, because
it is the law, bindig until the Spreme Court deems otherwise, firesident must olyeit. If he
guestions its constitutionajitand wisdom, he has eyetight to do so. But he must eithguemly
challerge the constitutionaltof the law, or he must ofpet. He cannot, in mjudgment, in our
democrayg, simply decide for himself not to olgeghe law.

In the eghteenth centy;, when the Constitution was written, pesident could d#oy
American forces overseas because no American forces exig@uda®e mainland and the
immediatey surroundiig sea, and because noynexisted of movig trogps or we@ons fast
enowh to avoid a debate. Toglawith constant communications, glanes, militay bases
dispersed throghout the world, and, of course, nucle@péd missiles, the need for instant
decisions lg the commander-in-chief has made the deliberative decision of war a far more
difficult question.

The liberal arts are consideregeacefulpursuit. But throgh an understandgnof the
philosgphical andpractical undegsinnings of war todg, the stug of the liberal arts mabe the
only way to enlghten us as to how we bgsbceed in the future. There are in the field of arms
control few usefuprecedents. Seventeenth cegtdigpan, which knew how to manufacture and
use firearms, deliberatefjave p its modernization and dev@iment when it closed its doors to
the outside world. This is the grknown exarple of a nation intentionatinot develping a
wegpon to which it had access. Does it havg slevance for us togaor is it an isolated
experience from which nothgcan be learned?
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After the First World War the nations megtiat the Washigton Conference reached whatyna
be termed the world's first arms contrgieement. The first Five-Power Naval Limitations
Treay limited naval firgpower on the world's oceans in an efforptevent a recurrence of the
naval rivaly that was thoght to have destabilized Eye to thepoint of war. It did not end war.
But is there aything we can learn from that p&rience? After the Second World War the
victorious nations, ledybthe United States, held the Nurend@&rials in which the wging of
aggressive war was for the first time declared a criminal act. That dipr@e¢ntgenocide in
Cambodia, but it was, nevertheless, @ $teward. The more we learn about these historical
realities, the betterggipped we will be to determine our future.

Today's debates over the Persian Gulf and the War Powers Act ayepredlides to a broader
debate, which | think myahold a kg to a future more free of arms conflict than in plast. There
is a sgnificant role for the liberal arts in that debate for it is tigtoliberal arts studies that we
find and exress therinciples and traditions which are essential to national conyintitat is
illustrated in the debate over y@dBork. In that debatepscific concerns have arisen about his
opposition to the wg in which racial discrimination has been chadjed in our socigtas well as
his claim that individuaprivacy is not a Constitutionaflprotected mght of American citizens.
But at the foundation of the debate is a difference betwege BRatk's view of the Constitution
and the view of those wh@pose his confirmation. Jgd Bork sgs he adheres to an "gmal
intent” gpproach to the Constitution. Heysathatjudges should intgret the law and that other
than the written text of the Constitution nothielse exists to whichjadge ma look for
guidance. There is a regliestion as to whether he has adhered to this formulatjomaatice.
There are differig views on that and sonpelitical controverg arisirg from those differences,
but that is a sykct for another time. For students of the liberal arts, as well as all citizens of our
nation, the more relevaguestion is whether there exists such a clear line ginaliintent as
Judye Bork soght to draw.

The undening andprimary beliefs of the foundigigeneration of Americans arpedled out in
the Declaration of Ingendence, which ggcitl y recagnizes the truths which tigeand we rgard
as self-evident--that all men are creatqda¢ and endowed with certain inalienabights. Jude
Bork did not acknowlegk the inportance of the Declaration and focused his attention alone on
the actual written words of the Constitutiory. @ntrast, the other view is that humaghts
existedprior to the Constitution or gnother written law. The function of law, the function of
judges, is to determine where the lawspexs those ghts and in each case what is fineper
balance between the needs of sgcaetd the ights of the individual. In short, one view which |
would call aprofoundly conservative view, holds thaghts are inherent in thgegole, and their
government derives whatevegigmacy it has from thgeaqple, not the other waaround. Juge
Bork's view, as he has oftenpegssed it, is thatghts are somethgthatgovernmentgrant and
that what can bgranted can also be withheld gnanted ony conditionaly.
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In ary event, as most of us regaze, the framers reached cprmises in writiig the
Constitution. Those who ratified it sght the inclusion of a Bill of Rjhts as a condition of their
accgtance, and none, inclugjrsome of therincipal authors, ever fuflagreed on the sqe and
meaniry of each clause. The current debate, interglstianowgh, is but a recent manifestation of
a vel ancient contest between two schools of gmult was epressed as lanago as ancient
Greek drama and has regalieen rplayed over all recorded histor

One of thegreat Greek dramas is illustrative. It is one oplsuclesplays, Antigone. Antgone's
brotherjoins in an attack on the giof Thebes and is killed. The ruler of theyciCreon, issues
an edict forbiddig anyone from buying his remains. Angone defies him, and sheysa"l never
thought your edicts had such force thatyhaullify the laws of heaven, which, thgiuunwritten
and notproclaimed can bolster currgnthat is everlastigly valid and bgond the birth of man."”
The Greek chorus in that scene uses words that we use a lpttitllaut aryone ever realizig
their antquity. The chorus sigs that where nght is right, there is no ght. The roots of
American Constitutional lawo back to that inght. It is an ingght the Constitution eplicitly
vindicates. It stands for thgoposition that sperior force, whether wielded/lgovernment or ¥
individuals, does not constitute law. git does not makegint. The written law and the
unwritten tradition on which it rests tageecedence.

Although they are not thoght of in these terms, | believe the Declaration of peselence and
the American Constitution are anwtiegreatest works of literature in hisyorThey follow
directly the lorg march of human histgrto protect the individual gainst armed force andjainst
suyperior numbers to vindicate the goeness and the essential worth of gwedividual. It is
through a stug of the liberal arts that we regmize todg's controverg and the distant cries of
peole long gone and the ancient g@imes lorg dead. The fact is that neither our Constitution nor
our laws haveyet provided us a clear definition pfecisel where to draw the line in eyecase
between the needs of sogi@nd the ghts of all individuals who tgether corprise that socigt
It is in that never endmsearch that we continue the work of the men who wrote the
Constitution. Ony by keeping alive the liberal arts can we draw on the knowéedf thepast
necessarto enlghten us to make the decisions of the future.
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