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Purthering the difficultlies of defendant-
manufacturers 2 & declslon by & Callfornia
eourt of appeals holding that the producer
hes the burden of proving that the benefits
of the deslgn of ils product outwelgh its
rigks. In one case, a plaintifi's motoroycle
collided with a plckup truck, The molorcy-
clist's leg wea caught In the spree between
the bumper and the [ender of the plckup,
end was severed. As Irequently happena, the
plaintilf looked for the "deep pocket” to
sua—not the driver of the truck but its man-
ufacturer, Glven that the injurles occurred,
the ecourt reagoned that the burden Is auto-
matically placed oen the defendant to justify
the construetion of the plekup,

Laws on lebllity and avallable defense
vary widely among the slates, creating slg-
nificant burdens on Interstale commerce.
Manufacturers of products sold nationwide
cannot detetmine the standards of conduct
to which they will be held. Governors In
Kansas and Connectlout have vetoed atate
product-llabllity legislation, noting that in-
dividual state efforis make litlle difference
in resolving the problem. Officlala in each
ptate have a political incentive to keep it
easler to prove lability, slnce most productls
consumed by {16 residents are produced glae-
where,

The proposed federal standard would at-
tempt Lo restrain the excesses of judges and
Jurles that have destroyed the common-law
ideal of & normative standard of conduct
regulating the behavior of producers and
consumers. Rather than allowing the courts
to decide that an alternate design was possi-
ble and would have mitigated n particular
Imjury in & particular case, a reasonable-pru-
denee gtandard Is needed, Under Sen, Kas-
ten's bill, & produet woud be held to be un-
reasonably dangerous if “the manufacturer
knew, or, Lhrough the exerclse of reasonable
prudence, should have known about Lhe
danger which allegedly caused the claim-
ant's harm" and if "a reasonebly prudent
person In the eame or similar cireumstances
would not heve manufactured the product
or used Lhe deslgn or lormulation that the
manufacturer used." The proposed law also
would require the courts to consider wheth-
er "the benefits and usefulness of Lhe prod-
uet Lo the public outwelghed the lkelihood
and probable serioushess of the harm,"

THE CARDOZO ETANDARD

According to the opponents of this leglsla-
tion, the above represents & Neanderthal
standard. But the Lruth ls far from that, lor
such & standard Is very similar to the otie
devised by “enlightened" Jurlsts such ma
Benjamin Cardogo (while a New York appel-
late Judge): It was called strict labllity,

One sometimes wonders if the negative re-
action by tria! lawyers Lo & Cardozo-like
standard has anything to de with & concern
about the possibility of lesa galnful employ-
ment—sinee Lthe most outlandish produet-1i-
abllity cases would be precluded. The fact I8,
the current product-liebility systermn beneflts
litigators more than Iltigants, as was made
clear In & Rand Corp. study relessed last
year, During the decade of the 18708, §1 bil-
lion was expended on asbestos-exposure 11H-
gation alone. In the aversge case, the plain-
tiff recelved #35.000, while $60,000 was
gpent by the plalniiffs and defendants WLl
gating the matter,

The proposed federal legiglation will not
necessarily affect this seemingly perverse
ratio, but it will gerve Lo establish a clearer
standard in product-llabllity cases and thus
to eliminate much of Lthe random element
present in court decislons,
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Mr. KABTEN, Mr. Presldent, I once
more thank my Iriend and colleague
from Wisconsin.

Mr. President, I suggest the absence
of & quorum,

The PREBIDING OFFICER, The
clerk will call the roll.

The Assistant Secretary of the
Senate proceeded to call the roll.

Mr. DOLE., Mr. President, I ask
unanimous eonsent that the order for
the quorum call be reseinded,

The PRESIDING OFFICER (Mr.
dI{.As':I'luul. Without objection, It 18 8o or-

ered,

VICTIM COMPENSATION

Mr. MITCHELL. Mr. President, yes-
terday the Senate Commitiee on Envi-
ronment and Publlo Works held Its
first hearing of 1984 on the reauthor-
izatlon of the Buperfund law.

The hearing focused on the issue of
compensation for vietims of toxle
chemlcals. This Is not & new issue. The
Congress has been struggling for over
5 vears to devlse a method to provide
some sort of compensation to persons
injured by exposuré to chemicals in
the environment. We have not yet
been guccessful,

This morning, 8ix people told the
members of the Environment Commit-
tee how our fallure to act has affected
each of them.

Each of the witnesses has lived in
Woburn or Lowell, Mass., near a haz-
ardous waste site or r contaminated
water supply.

Anne Anderson told us sboul her
son, Jimmie, who died of leukemia in
1881 after 7 years of treatment.

Janet Brand told us about her
daughter, who suffers from musculo-
skeletal disorders and her other chil-
dren who suffer from echronie upper
respiratory Infections.

Patricla Kane told us about her son,
Kevin, who contracted childhood leu-
kemla at Lhe age of 2 and how after 7
years of chemotherapy his lliness went
into remission.

Rita Pinard told us about her chil-
dren's chronle respiratory and ear In-
fectlons, which disappeared when her
family moved away from the Sliresim
hazardous wasle site.

Donne Robbins told us about her
son who dled of acute lymphocytic leu-
kemla after a 6-year illness, and about
her second son who now needs payehi-
atrie counseling to deal with his fear
of getting leukemia,

Richard Toomey told us about the
death of his son, Patrick, of leukemia
after n 2-year {liness,

These witnesses spoke in a stralght-
forward yel eloguent way of their
problems. They told us about the high
medical expenses they face, and the
additional difficulty of even paying
monthly expenses such as heat and
electricity as & result of the cost of
their children's illnesses, They related
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the diffieulty of commuting to and
from the Masasachusetts General Hos-
pital In Boston with sick children and
the sssociated expenses, They spoke of
thelr futile efforts to get information,
cleanup action, or compensation from
public officlals.

They spoke of the lawsuit they I[led
2 :.relarn ago, which has not yet come to
trial,

The witnesses asked us what we
were going to do. Are we golng to go
on with business az usual, put their
testimony In the back of our minds,
and let another year go by without
action on victim compensation legisla-
tion? I hope and pray that the answer
s "No."”

I remind every Member of this body
thet the Superfund law we enacted in
1080 permits recovery from the fund
for damage to Federal and Btate natu-
ral resources, bul It makes no provi-
slon for recovery of even medical ex-
penses from the fund for damage to
people,

I sald al the time we passed the Bu-
perfund law that as to this Issue, the
bill rested on & misgulded set of prior-
ities which placed dameage to properly
above damage to people. Almost 4
years have passed since then, and the
victim compensation provisions, which
were dropped, are even more Necessary
today than they were in 1880,

The guiding principle of the authors
of the SBuperfund law was that those
responsible for harm caused by chemi-
cal contaminatlion should pay the costs
of that harm. That principle was aban-
doned in 1080 with respect to personal
Injury. As to such damages, the status
quo obtaing, Soclety at large continues
to pay for the human health damage
caused by hazardous substances,

This represents an uneceeplable set
of priorities by any standard of logle,
commonsense, and basie decency. In
my view, the guestion before us 18 not
whelther we should provide victim
compensation but rather how we
should nceomplish it I fall to under-
stand how anyone could disegree with
this very basic notion,

I regret very much that all S8enators
cottld ot heer Lthe testimony I heard
yesterday, about tragedy In American
families, and about the utter fatlure of
government at all levels, Then per-
heps those who in 1980 opposed victim
compensation because it cost too
much, or because il was alleged that
the insurance Industry would be crip-
pled by claims, or because It was al-
leged that the judiclal system would
be overloaded with spurious suits,
would change thelr focus to the real
issue; the crying need for victlm com-
pensation.

I know that differences of opinion
ot this lssue persiet and that, notwith-
standing the pleas of ordinary people
for help, we face an uphill battle,
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The opposition is formidable. It s
led by the President. An official of his
Office of Management and Budget,
Michael Horowltz, stated last month
that with respect to victim compensa-
tion, "the battle must be fought now,
at the front end, over matters of prin-
ciple," and that “we must have the po-
lities]l courage to say 'no’ to victims'
compensation.”

I hope that every Member will In
fact evaluate the issue of vietim com-
pensation s a matter of principle and
with & measure of political courage to
gay "no" to the Interests that threat-
ened to kill the comprehens{ve Super-
fund bill in 1980, By these standards,
the passage of victlm compensation
legislation could be assured,

I urge all Benators to think about
the need for action now, so that next
vear we can look al the vietims of
toxie chemicals who come before ua
and tell them we listened, learned, and
acted to help them.

A TRIBUTE TO JUDGE ROY
MAYHALL

Mr. HEFLIN. Mr. President, it is
with a great deal of sadness that I
note the death of Judge Roy Mayhall
of Jasper, Ala, Judge Mayhall was one
Alabama's most outstending citizens,
ps well as one of its leading Jurlsts.
Judge Mayhell was also & concerned
clvie leader, as well 85 being n dedicat-
ed public servant.

Judge Mayhall was & native of Ha-
leyville, Ala., and it was to Lhat home-
town that he returned after complet-
ing the study of law at the University
of Alabama In 1923. While practicing
law In Haleyville, located in the pre-
dominantly Republican county of
Winston, Mayhall became the [lrsl
Demoacrat elected Lo represent that
county in the Alabama House of Rep-
resentatives since the Clvil War.

In 1843, Roy Mayhall was appointed
to serve as & State Clrcult Judge in
Walker County, where the city of
Jasper 15 loceted. For the next 22
years, until 1985, Judge Mayhall con-
tinued to serve Alabama's judicial
system a8 A supernumerary judge. He
served In that capacity for B years in
Moblle, § years In Huntsville, and 1
year In Gadsden.

In addition to his many other activi-
ties, Judge Mayhall was a member of
the Alabama Democratic Executive
Commiltee for 36 years, and was & del-
egate to the 1080 Democratic Nallonal
Conventlon.

From both my years as e trial attor-
ney and my service on the Alabama
Bupreme Court, I ean testify from
first-hand experience that Judge Roy
Mayhall was a dedicated and distin-
gulshed legal scholar, & true credit to
his chosen profession,

Mr. President, I wish to extend my
most slncere sympathy to Judge May-
hall's lovely wife, Mrs, Louise Mayhall;

CONGRESSIONAL RECORD—SENATE

his children, Dr. Travia Mayhall, Reba
Brown, end Doris Roberts; and his
brother, Carlton Meyhall.

Judge Mayhall will be sorely mlssed
Alabama has lost a great citizen.
have lost a close friend,

Thank you, Mr, Presldent,

CHARLESTON NAVAL BHIPYARD
RECEIVES 1883 PRODUCTIVITY

Mr. HOLLINGE. Mr. President, the
Charleston, 8.C. Naval Shipyard has
been selected by the Chiefl of Nawval
Material (CNM) to receive the CNM
Productivity Excellence Award for
flscal year 1883. This award estab-
lishes Charleston as the leading naval
ghipyard in the United Btates.

This only confirms what has been
evident for n long period of Llime.
When It comes to excellence—and a
standard of performance that well ex-
ceeds thelr competition—the workers
al Charleston stand alone. The award
le a fitting tribute to the skllls, reli-
ability, and loyalty of every employee
In the yard, from nuclesr engineer to
pipefitter to laborer. I belleve that
they all richly deserve this award. In
my view, the Charleston team has con-
slstently outperformed any shipyard—
be It public or private—In the world.

I call Lo your attentlon the many
areas of competition where the
Charleston workers excelled; Bhip
overhaul durations, tolal savings or
cost avoldances resulting from produc-
tivity improvements, customer satis-
faction on the quality of work accom-
plished, overhauls completed within
cost, quelity of worklife, guality cir-
cles, employee suggestion program,
worker motlvation seminars, relatlon-
ships with community, local, and State
organizations, and s record contribu-
ton of $417,000 to the Combined Fed-
eral Campalen.

During fiecal year 1883, Charleston
completed sll 14 avallabilities on time
or early, returning over 1565 operating
days to the Meet. This fantastle record,
glong with the development of & cor-
porate management plan, and winning
the National Safety Council Award for
Job safety were the most oulstanding
accomplishments elted In the CNM
Award,

The people of Charleston are justifi-
ably proud of all their accomplish-
ments, They are egqually proud that
they can serve the Navy and their
country so well. Excellence is a Lradi-
lion al Charleston. I am wvery proud
for every worker in the navy yard for
the recognitlon of a job well done, I
gnticipate that this may become an
annual event.

Mr. President, I ask unanimous con-
gent that the Charleston Shipyard's
press release on the award be Inserted
In the REcoRD,

There belng no cbiectlon, the press
release was ordered to be printed In
the Recorp, as follows:
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[News release, Jan, 30, 1884)

CHARLESTON NavaL BHIFYARD—PRESE
RELEASE

Charleston Naval Shipyrard, one of South
Caroling's largest employers, hes been se-
Iected to recelve the Chiefl of Maval Materfal
(CNM) Productivity Excellence Award for
Flscal Year 1883. Thiz award esiablishes
Charleston ss the leading Neval shipyard in
the Unilted Biates.

In a message Lo Captaln R. G. Camacho,
Bhipyard Commander, Admiral 8. A. White,
Chiel of Naval Materlal, stated: “IL ls my
pleasure to personally congratulate you and
your command for having bean selecled as
the winner of the 1883 Productlvity Excel-
lence Awerd within your competitive catego-
ry. The extraordinery efforts Invested In Im-
provements {0 both productlivity end quality
of work life are refllected In the superior
level of performance of your command, The
results have been evident In the outstand-
ing, creative, quality-orienled resulis you
have achleved this year. 1 applaud your ac-
complishments, Please pass my thanks to atl
hands. Well done.”

Charleston Naval Bhipyard competed in
the areas of ship overhaul scheduled dura-
tlons, total savings or cost avoldance result-
ing from productivily Improvements. cus-
tomer setlsfaction on the quality of work ac-
complished, overhauls completed within
cost, quality of work life, Quality Circles,
Employee Buggestion Program, worker mo-
tivation seminers, relationships with com-
munity, local and state organizations, and
record conlributions to the Combined Fed-
eral Campalign, During the last Flscal Year,
Charleston completed all fourteen availabll-
Ities on time or early, returning over 166 op-
erating days Lo Lhe Meel. Ciled as outstand-
ing accomplishments were Lhe early ehip
completions, the development of m Corpo-
rate Management Plan, and winning the Na-
tional Safely Council award for job safety.

Beeause employee Involvement and dedi-
callon are recognized by NAVMAT &g esach-
Ual to productivity Improvement, the award
contalns provisions for the special recogni-
tlon of selected employees who will be ree-
pgnized as CHNM Productivity “Fellows",
The fellowship awards are presented Lo Indl-
viduale who made & substantial contribution
Lo productivily excellence within the organl-
gallon, The employees selected wiil be rec-
pgnized al an award ceremony and Lhey will
be presented & special lapel pin by Admiral
While, Additlonally, every shipyard employ-
ee wlil be awarded a wallel-sieed card citing
thelr contributlon.

Commenting on the award, Captain R, G,
Camacho stated: “This Is the premler award
and means that we have been recognized ps
the number one shipyard by twa higher
echelons of command. 1 always belleved
thal gur people were the best, and NAVEEA
and NAVMAT have confirmed that bellef,
Qur people have worked hard; thelr efforts
have pald off; and now they are belng recog-
nized, I am Indeed proud lo serve &8 Com-
mander of Charleston Naval Bhipyard.”

The award, which conslsts of an engraved
plaque and & flag for public display, will be
presented next month In Charleston by the
Chiel of Naval Material, Admirsl 8. A,
While,
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