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most cases, an independent cornmis• 
sion can function without a full com
plement of members. A member whose 
term has expired can stay on to help 
with the adrnlniStrattve burden. 

I do not mean to &ay that a Presi
dent should never use his rece.ss•&P• 
pointrnent power or that there is 
never a circumstance in which a recess 
appointment Is necessary-even when 
the Senate may be out for less than 30 
days. For Instance, I Joined with a 
number of my colleagues to urge the 
President to move expeditiously-in
cluding the possibility of recess ap. 
pointments-to fill longstanding va
cancies on the Synthetic Fuels Corpo• 
ration Board. It, was a case \\1here the 
Board did not have a quorum and was 
In danger of destroying a substantial 
amount of privat.e Investment that 
had been made in anticipation of 
board action. In effect, we felt that 
failure to form a quorum of the Board 
would endanger the entire synthetic 
tueJs program. 

That is an example. I think, of what 
the Founding- Fathers had in mind. It 
was an emergency situation which I 
have already explained and In those 
situations 1 think the President cer
tainly has good reason to make a 
recess appoJnt.ment. 

But Mr. President, the recess ap
pointment power is one to be used 
sparingly and then only with thought 
to the intent of the Constitution. 

The framers of the Constitution 
have passed on to us an enduring doc
ument of great simplicity and power. 
They quite consciously used general 
language to outline t.he various powers 
of the Government of the United 
States. They expected the Govern• 
ment and the Constitution would 
nourish if their successors were 8Qua,.l
ly able to combine principle and prag
matism. And it Is with that In mind 
that my colleagues and I arc offering 
this resolution today to help draw a 
une between senatorial and Executive 
p0wer that is true to both the spirit of 
the ConstituUon and the realities of 
our own time and place. , 

Mr. President. the following Sena
tors are cosponsors: Messrs. BAtrCtrs. 
BmEN. BINGAMAN, BI\ADLEY, BUMPERS, 
CKIL&S. LAUTE'NBERO, LEAKY, LB'VI.N, 
MATSUNAGA, MEi.CHER, M.£'T%.EN8AUM, 
C.RAHSTON, 0ECO~Cl,.J, DIXON, DODD, 
EAGLETON, EXON, FORD, OL£NN, ~T, 
HOLLINGS, HUDDLtSTON, INOUY£, JOHN• 
STON, KENNDY. MITCHELL, MOYNIHAN. 
Nt>NN, Pi;LL. PRoXMlR£, PRYOR, RAN• 
ooLPH, RtB(;LE, SARBANES, SASSER, STl!:N• 
NlS, TSONCAS, and ZORINSKY. Theae 
names have been presented In alpha• 
betlcal order. 

Mr. President, I ask unanimous con
sent that the resolution be printed in 
the Rtcoao. 

There being no obJecUon, the resolu
tion was ordered to be printed In the 
Rl!ICORD, as ronows: 

S . R!S. 430 
Whereas, the UnJted State!i Con.stltutJon 

ln Arttc1e II. SecUon 2. Clause 3. vests In the 
Senate the power to give its a.dvioe snd con• 
sent to prestdentlal a..ppotntrnt•nts, 

Whert."&S. the Appointments Clause si:>e<:I• 
fies the method clearly prcterred by tne 
Framers for the -rerular &PPOlntment of Of• 
ricers or the United States: 

Whereas. the ApPQlntments Clause has 
been JudfctaU,y determltted to be ui aspect 
of the principle of separaUon of powers 
woven Into the United States ConsUtuUon 
<IJ-lq v. Vat,o, 424 U.S. I (19'16», 

Whereas. the ret.sons behind the Rece.ss 
Appointment Claulie, Article n. Sectfon 2. 
Clause 3, like those supPort.ln& the pocket 
veto power. nave been largely superseded by 
modem methods of lnstanLancous commu
nlcatlon and the modem practice of con
gress with respect to abbreviated Intra.sea• 
slon adJournments CKtmtedv v. Sa.mp.son, 
511 F. 2d 430 ( D.C. Cir. 19'14)>, 

Whereas, t.he adheren.ce to A,ppointtnent 
Clause procedure$, uni.Ike a recess appofnt· 
ment tllat thereafter may be rejected by the 
Senate, precludes subsequent. challenges 
with respect, to the 3,ppointee·s rightful e>t• 
trclse ot $lan1ttca.nt authorft.y PUfiltlant to 
the laws or the United States.. Therefore be 
It 

Re.soloed., That It ts the sense of t.he 
Senate that the ext.•rcl.s.e of the power to 
make receM a_ppolntmenta should be con
fined to a formal termlnation of a lieSSlon ot 
the Senate. ot to a recess of the Senate, pl'()
tracted enough to prevent it from d.Lscha.ra:• 
ing it., constitutional function of advising 
and con&enUn8 to exccuuve nominations. A3 
the President as well a.s the heads or Execu
tive and mllftary department.s are e.uthor• 
ized to detail Officers of the United States to 
flll vacancies ln ottlces a.t a.u levels or the 
Federal Oovemmerit. Ctia_pter 33. 'J'ftle S. 
United States Code. which deta.Us are valid 
tor at tea.st lhtrty day&. no reot.ss appoln~ 
ment sllould be ma.de when the Senate 
stand., 1,djourned or recessed within a ses• 
sion tor a pcriOd ·or I~ than thirty days. 

Mt. SARBANES. Mr. President, I 
commend the distinguished Senator 
from West Virginia. the minority 
leader, tor addressing the problem of 
the recess appointment. It reflects the 
minority leader's longstanding concern 
with tlte Constitution, his knowledge 
of its provl.sions, and his consistently 
renectlng- the determination that the 
agencies or our Government ought to 
work within the content of the Consti
tution and Its reQuJrcments and the in
tention of the framers. 

There Is a developing tendency, 
which I find of great concern, the will
ingness to distort. undermine, and 
even destroy the process ln order to 
achieve a particular result, in this In
stance placing certain people on 
boards in order to be in decisfonmak
ing positions. 

The process which has been so care
fully established over the history of 
this republic is going to be destroyed 
and in the course of doing that. we are 
all going to be the losers. It seems to 
me the minority leader In his state• 
tnent.. and with reference to the bill or 
resolution he intends to propose, is ad· 
dressing a problem which Is of particu
lar concern at the moment because of 

what occurred during the last reoess of 
the Congress, where we had 17 recess 
appointment& lri an lntrnses.sion break 
for a very limited period or time. 

I think that constitutes a cln:umven
tlon of the confirmation 1>0wer of the 
U.S. Senate. I think tf allowed to go 
unchallenged and unremedied, It ts 
moving u., down the path of unden:ut
tlng the proper duties and resp0nslbll
itles of this body and, thererore, wee.1<
enlng the constitutional system. 

I want to thank the minority leader 
tor addressing this question and hope 
that all Members of the Senate will 
recognize that their responsibility to 
uphold the Constitution and their re
sponsibilities as Members of this body 
are at stake in terms of thts erosion ol 
what I believe to be a clearly constltu• 
tlonal requirement with respect to the 
role ot the Senate. 

Mr. BYRD. Mr. President, I thank 
my distinguished colleague, the Sena,. 
tor from Maryland, for his remarks. 

ltECESS J'{OMJNATION' 

Mr. MITCHELL. Mr. President, our 
constitutional system of government 
gives to the President the right and 
authority to nominate Individuals to 
serve in the executive branch. But it 
gives to the legislative branch- more 
specifically, to the Senate, the right 
and authority to confirm those nomi
nations. 

Thus, the policy prerogatives ot a 
President-the right to appoint Ind!· 
vldu&ls who share Presidential prlor
ities-iS balanced with a degree of ac
countability through the confirmation 
process. 

It is a careruuy crafted system 
which bas. in the mabl, served our 
Nation wen. Our National Govern• 
ment, despite inevitable lapses. has 
earned a reputation for probity and In• 
tegrity In its public officials that ranks 
with the highest in the world. Our citi
zens have enjoyed the benefits of a 
Government in which bribery and cor
ruJ)t.ion are the exception, not the 
rule. And our society has been 
strengthened by the secure knowledge 
that a change at the head of govern• 
tnent. does not invariably mean the vir, 
tual dismantllng of au existing policies 
and practices. No society or govern• 
ment can function In an ever-changing 
chaos; even it an election changes the 
fundamental philosophic outlook In 
the White House, a. sudden change In 
one branch of government cannot and 
should not sweep away all that has 
gone betore. 

In the past several years. however, 
we have seen several attemp~ to 
achieve such an outcome. Beginning 
with the nominations of Individuals to 
run the environmental and natural re
source operations of our Government, 
we have seen those whose duty It is to 
carry out the laws Instead trY to un
dermine and weaken those laws. We 
have seen individuals who were con-
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firmed on the verbe.J claim that they 
would follow poltcles laid down by the 
legislative branch-the elected repre
sentatives of the American people
then proceed to systematically Ignore 
those p01lcles ln practice. 

That experience has generated. nat
urally enough, substantial concern 
about the need for a more thorough 
confirmatory process, In which the 
verbal Intentions or nominees can be 
Judged against their records, their pa.st 
actions and their off-the-record state
ments. 

This is aa It should be. An overreach
Ing by one branch of government, 
under our system. automatically pro
vokes a reaction and response from 
the other branches. That ls the pur
pose a.nd intention ot the separation of 
powers; to make sure that no over• 
weening executive or overly aggressive 
legislature suocessfully gathers to 
Itself all the powers of government. 

Our Constitution recognizes that 
Govemment power. in order l.o be con
trolled, must .be dispersed. It also rec
ognizes that the effective dispersal of 
power.is best achieved by intentionally 
creating and maintalnlng tensions be· 
tween the demands of one government. 
branch as against .the demands or an-
other. . 

The purpose or controlling govern• 
mental power Is straightforward: It 
preserves the freedoms or our people. 
Our constitutional liberties are mean
ingless U the legislative branch ca.n re
write or redefine them. Our constitu
tional rights are empty If the execu
tive branch can deny their exercise in 
practice. · 

And in order to injeit a degree of ac• 
countabutty into the executive 
branch-a huge institution with but 
one directly elected Individual-the 
Constitution grants to the Senate the 
right to confirm I<> office those un
elected Individuals chosen to run our 
Government. 

Without that element or acco·unt
ablllty, an Important aspect or the bal
ance of powers ls. weakened. And when 
one part of that structure .is weakened, 
the entire structure rlskS further fail
ure. 

The confirmation process is no less 
itnPOrtant. to the structure of our Oov• 
errunent than any of the other checks 
and balances which maintain its stabil• 
!ty and strength. 

Yet In this administration, we have 
seen a systematic effort to bypass the 
confirmation process \\'hereve't true 
controversy exists between the policy 
preferences of the administration and 
the policy written into law by the Con
gress. 

The Legal Services Corporation ls 
one such example. The administra
tion's hostility toward legal service tor 
the p0or ls demonstrated by its con
tinuing errorts to terminate the pro
gram. But the congresS!onal SuPP0rt 
for the role or the Legal Services Pro-

gram has been Just as effectively dem
onstrated by the continuation of fund• 
Ing tor it. 

In this impasse, rather than seel<lng 
accommodation or recognizing the 
constitutional directive that the exec
utive cany out the laws rather than 
rewrite them. the administration has 
Instead attempted to dismantle the 
program by appointing Individuals to 
operate It who are opposed to Its exist
ence. 

And it has chosen to achieve that 
goal by simply bypassing the confir
mation process and apl)Olntlng recess 
nominees l,() operate the Corporation. 
Tile re.ct that Its preferred nominees 
would face extensive Senate question. 
ing has undoubtedly contributed to 
that choice. But the point ol the con
firmation process Is precisely that: To 
permit the elected representatives of 
the people to raise the kinds of ques
tions that may concern the people. 

The resolution being proposed, 
therefore, seeks to reaffirm the tradi• 
tional and constitutional limits to the 
recess appointment power. It seeks to 
reinvigorate the spirit or comity be
tween the branches without which our 
system cannot. !unction. And it. seeks 
to preserve the right of the Senate to 
examine, debate and \'ote upon the un• 
elected Individuals who are nominated 
by the President to operate our Gov
ernment. 

I am pleased to cosponsor this reso
lution. It does not impinge on any of 
the constitutional powers ot the Presi• 
dent. It does not seek to impose a rigid 
and unworkable limit to the oper
ations or the executive branch. But It 
does seek to reest.ablish firmly that 
the confirmatory role of the Senate is 
as constitutionally slgn!tlcant as the 
appointive power or the Presldent. 
And It does seek to regain the balance 
between the legitimate demand of the 
President to be served by people who 
share his philosophy and the equally 
compelling claim or the Senate to 
assure that the Jaws will be carried 
out. not changed. by the executive 
branch. 

I believe that we owe it to the 
Senate Institution to clearly and de
finitively express our sense. as a body, 
that the constitutional balance must 
be preseved in the area o! nominations 
as in others. The Congress has been 
castigated in the press and by the ad• 
m,tnistratfon in the past yea.r for over• 
stepping Its legitimate reach in trying 
to write -the foreign policy. The Con• 
gress has been advised by the Supreme 
Court that Its oversight responsibil• 
!ties do not Include an unltmited right 
to override executive branch actions. 
These critlclsms and restraints upon 
the legislative branch are a legitimate 
and necessary counterbalance; they 
are part of our system. 

A strong reaffirmation or the limits 
and responsibilities of the executive 

branch is no less important and neces• 
sary. 

Support for this resolution would 
send the clear message that the Con• 
gress expects the laws to be carried 
out and that It expects administration 
policy to be informed by congressional 
directive .. not to be bent to the admln
lstratlon·s will. And It will help restore 
that essential element of constitution• 
al comity which. like civility In debate, 
is fundamental to the operation of our 
National Government. 

AN APPEAL TO SRI LANKAN 
EXPATRIATES 

Mr. CRANSTON, Mt. President. I 
have spoken belote In this Chamber of 
my deep concern over the communal 
violence In Srl Lanka that has taken 
the Uves of innocent Tamil and Sinha• 
Iese citizens. These acts of terror In Sri 
Lanka are continUlng. Press reports In• 
dJcate that more than 40 people have 
been killed since August 4, In the 
latest outbreak of fighting. 

The All Patty Conterencc-whlch 
the President or Sri Lanka has orga
nized to address the grievances of the 
Tamils and other cornmun!Ues-recon
vened on July 23. I believe that this 
peaceful process of accommodation 
must be given every chance to bring 
about constructive solutions to the 
communal tensions that have been so 
tragically divisive. A constructive cli
mate in Sri Lanka must be provided so 
that a political. negotiated settlement 
of the issues separating the Sinhalese 
e.nd Tamil . communttles can be 
achieved. 

Further blood.siled can only serve to 
deepen the rift between the communi
ties. I am eoncemed about tePOtts 
thal,; money ls being sent from the 
Unired States to support elements In 
Sri Lanka that resort to lorce as an In
strument ol policy to attain their ends. 
we must condemn the cyele of terror 
that blocks the road to peace. Violence 
will cease only when It is clear that It 
has not ally nor any constituency. And 
only then wlll peace be possible. l can · 
on my senate colleagues to join me ln 
an urgent appeal to all Americans to 
reJe-ct t.hose who support. promot.e or 
condone the cause o! violence fn Sri 
Lanka. 

DRUG ABUSE lN NEW YORK 
CITY 

Mrs. HAWKINS. Mr. President, the 
task of achieving the eradication of 
our Nation's No. 1 problem. drug 
abu~. can seem overwhelming. 

In this second. third, and fourth In a 
series of articles on drug abuse in New 
York City, the problem of drug abuse 
ls discussed from just about every 
aspect, The smuggling, the dealing, 
Jaw enforcement from the local and 
Federal vantage points, the various re-


	130CongRec-23235
	130CongRec-23235-3

