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WABANAKI RESTORATIVE JUSTICE AND HEALING COMMISSION 

 

REPORT TO THE U.S. COMMISSION ON CIVIL RIGHTS REGARDING CRIMINAL                 
SENTENCING DISPARITIES FOR NATIVE AMERICANS IN MAINE 

  

As with most state government entities, Maine’s criminal justice system does not have complete and 
accurate data on Wabanaki people and other Native Americans who are incarcerated in state-run prisons 
and jails. Once again, Indigenous people remain invisible. Much more extensive data exists on African 
Americans, Asians, Latinos and Whites in the Maine system. In statistical reports, the living descendants 
of the original inhabitants of the place that is now called Maine are usually lumped under the category of 
“Other.” Statistical reports and studies often state that the relatively small numbers of Native Americans 
do not fit the “methodology” and would not produce verifiable results. This Maine phenomenon of 
“invisibility” is exacerbated by the fact that most Wabanaki people live in small communities in remote 
parts of northern and eastern Maine. This is a problem for small Tribes nationwide, but even more so 
in Maine where there was a history of resistance to documentation at every level. The Maine 
Department of Corrections  started tracking numbers only a year ago and only at the insistence of the 
Maine Indian Tribal-State Commission. In the rural counties where the Wabanaki Reservations 
are located and where the problem of disparity for Native Americans is most pronounced, accurate 
statistics are still not developed and reported.  
 
However, to the extent that statistics have been systematically gathered, they have indicated substantial 
disparities regarding Native Americans in Maine, at all stages from initial police contact to prison. The 
Wabanaki Restorative Justice and Healing Commission (WRJHC) is submitting this report so that 
Wabanaki prisoners and other Native Americans incarcerated in Maine will not be invisible. The 
disproportionate incarceration of Native American men, women and youth is an ongoing crisis for tribal 
communities in Maine. 
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A report by the Prison Policy Initiative, based on 2010 US census data, demonstrates that 
Natives comprise just .6% of total population but  1.7% of the prison/jail population in 
Maine.  That represents a grossly disproportionate rate of incarceration of almost 3 to 1. The 
Maine Indian Tribal-State Commission obtained data from the Maine Department of 
Corrections that indicates that the disparity may actually be more like 5 to 1. A “snapshot” 
prepared by the Maine DOC in June of 2014 showed that Native Americans comprised 
approximately 3% of the persons in DOC custody.  (Copies of these reports are attached). 
Based on this information, it appears that, as bad as the U.S. Census-based data is for Indian 
people in Maine, that data may be dramatically underestimating the scope of disproportionate 
rates of incarceration for Native Americans in Maine by as much as 40%. 
 
 

For Native American women, the numbers are even more discouraging. The June 2014 data from the 
Maine DOC indicates that 8% (12 out of 149) of the women were Native, a rate that dwarfs the DOC 
rates not only for White women but also for all other minority women combined. 

Available data also carries bad news for Wabanaki youth. A March 2008 Report by the National Council 
on Crime and Delinquency revealed that in Maine Native American youth are placed in residential 
custody at a rate more than three times that of whites in Maine; more than double the rate for African 
Americans in Maine; and higher than the national average of placement of Native youth which is two and 
a half times the rate for white youth. (Attached). 

The collective experience of the WRJHC has taught us that there will continue to be a disproportionate 
number of Native People in Maine’s prisons and jails as long as the State of Maine retains its level of 
jurisdiction over our reservations and as long as racism continues to be a major problem in Maine. Higher 
arrest and incarceration rates have a lot to do with where and when the offense took place. And often that 
has to do with income. But it's more than that. Arrest rates simply show who's watching whom. And 
history has shown that whites, regardless of their attempts to be unbiased or objective, will be more 
observant about the way minorities behave, and will craft their law enforcement systems (whether 
intentionally or not) along the same lines.  

In the unusual jurisdictional structure that was created under the 1980 Maine Indian Land Claims 
Settlement, the Penobscot and Passamaquoddy Tribes secured exclusive jurisdiction over adult 
misdemeanors and juvenile offenses, if committed by tribal members on the Reservations. The State 
obtained exclusive jurisdiction over such offenses occurring outside Reservation boundaries. Based on 
court decisions prior to the Settlement, the federal government would have had jurisdiction over major 
felonies (as it does in most of Indian Country pursuant to the federal Major Crimes Act). However, under 
the Settlement the State has jurisdiction over all felonies. Within their limited jurisdiction under the 
Settlement structure, criminal and juvenile procedures in Tribal Court are governed by tribal rules. This 
means that the Tribal  Court can  function in ways that implement Tribal values, aspirations, and ideas of 
justice and accountability. However, for many years after the Settlement, the Tribal Courts operated in 
ways that basically mirrored state courts. Current community-based efforts are underway to reshape the 
Tribal Courts according to concepts of restorative justice that reflect tribal community values. Of course, 
these efforts are hindered and limited by the fact that the State has exclusive jurisdiction over all but a 
narrow range of offenses by Indian adults and juveniles. 

The existing system operates under policies and practices that do not take into consideration the unique 
situation, historical consequences or poor living conditions of the Native population. Not only are 
Wabanaki people grossly overrepresented in Maine’s prison population, racial disparities also exist in 
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sentencing, furloughs, probation and pre-trial release on bail. These are systematic problems that need to 
be addressed at the government to government level based on the concept of tribal self-determination. 
Until that happens Native people will continue to be marginalized and discriminated against in Maine’s 
criminal justice system. It is important to understand the even the most well intentioned individuals 
working within the current state-dominated system cannot diminish the effects that systematic racism has 
on individual tribal members as well as whole tribal communities. Ironically, the relatively small 
population of tribal communities that makes it so difficult to collect reliable  statistical data and keeps the 
problems of tribal people invisible to the State, also multiplies the negative impact of disproportionate 
incarceration. Collectively these policies and practices of the State have had tragically destructive impact 
on small tribal communities and Indian families. Most of the growing numbers of Native people who 
enter the prison system are non-violent drug offenders who return home violent and full of rage from their 
prison experience where they are brutalized and isolated from their culture. Our Wabanaki communities 
are so condensed and interwoven that even one alienated and broken individual can have an immense and 
lasting negative impact on the lives of all others in the community; and the cycle of substance abuse, 
crime, arrest, imprisonment and further abuse continues from one generation to the next. 

We have learned firsthand that there is a high rate of recidivism for Wabanaki people because the impact 
of racism on rehabilitation and reintegration is never recognized or acknowledged and therefore is not 
addressed strategically or structurally within the Maine correctional system. Lack of understanding of our 
Native communities creates tension and resentment that leads to eventual failure of the individual and 
disintegration of families. The cultural incompetence of probation officers causes significant problems for 
Natives awaiting trial or participating in drug court. This frequently leads to Native probationers pleading 
out their cases and consequently acquiring felony records and prison time. These criminal records and 
their numerous collateral consequences make it impossible for these individuals to support themselves, 
much less their families. In the case of drug court, the lack of knowledge of history, intergenerational 
trauma and its impacts, and understanding of Wabanaki culture is a barrier to healing,  including effective 
treatment of substance abuse.  

One major factor contributing to the growing incarceration rate is not only that more drug related crimes 
are being committed, but that drug addicts are more likely to plead guilty to serious offenses because they 
know that they cannot comply with the rigorous drug testing requirements that are imposed as part of  
their conditions of release. They are targeted and hunted down for testing. Detoxing in jail is something 
that addicts want to avoid at all costs. We are literally locking people up for failing to kick their drug 
habit, not for committing new crimes. If you are a non-drug addict on probation and not required to 
submit to random testing, you are substantially more likely to stay out of prison than a drug addict. A 
non-addicted rapist or murderer on some type of conditional release is much more likely to remain free on 
the streets than a drug addict who commits a victimless crime to support their habit. Native families do 
not even have the same access to bail as non-Natives because their property is on Federal trust land and 
cannot be used as security, as the District Attorney regularly points out in state court. 

The personal experience of members of this Commission and other members of the tribal communities 
who have shared their experiences, has shown that, at any given time, a substantial portion  of the inmates 
in the Washington County Jail, sometimes even a majority of the inmates,  may be from  the two 
Passamaquoddy Reservations, although we represent only a small fraction of Washington County’s total 
population.  Most Passamaquoddy family members know the experience of trips to the Washington 
County jail to visit incarcerated relatives.  The results of this ongoing injustice will ultimately destroy our 
Wabanaki communities. We are losing many of our young people to prison, suicide and drug-related 
deaths. It has been said many times that there is no other disease in our history that has included jail as 
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part of its treatment. Yet in Maine’s Wabanaki communities even those who love the addict the most have 
had to turn to a defective, unfair and culturally alien criminal justice system to lock up their relatives and 
friends, rationalizing that prison is better than death.  

Locking addicts up in prison does not promote restorative justice. There are economic and racial issues 
involved. Addicts who are fortunate enough to have been well educated, have steady incomes, and good 
social support do not need to turn to crime to support their addictions, and when the law does turn on 
them they have the social privilege of going to expensive treatment centers. Wabanaki people, most of 
whom are poor, have limited access to treatment. They commit crimes, go to prison, and all too often die 
at an early age, with less than a 20% chance of recovering.  

Collateral Consequences of Disproportionate Prosecution 

In addition to the pervasive harm done to Wabanaki communities by disproportionate 
incarceration itself, substantial further harm is caused by the many collateral consequences that 
flow from convictions and imprisonment.  

 Students convicted of the crime of possession or sale of illegal drugs may be ineligible to receive 
federal student financial  aid.   

 Native Americans in Maine are heavily dependent on federally subsidized housing because of the 
lack of adequate housing in tribal communities. But federally assisted housing programs, such as 
tribal housing programs under NAHASDA, “public housing” and “Section 8,” follow federal 
rules that allow housing agencies to deny admission to an entire household or a specific member 
of a household if that member has a criminal record.  Criminal activities that can be grounds for 
denial of admission or eviction are: drug related criminal activity; violent criminal activity; or 
other criminal activity that would threaten the health, safety or right to peaceful enjoyment of the 
property by other tenants, or threaten the health or safety of the housing authority, owner or 
employees. The housing agencies can contact law enforcement in the state where the housing is 
located or any state in which a household applicant has lived.  

 Maine is an “employment at will” state.  This means that without a contract you do not have the 
right to get a job or keep a job.   It is not illegal for an employer to ask about your criminal 
history. Many jobs require a professional license or permit and registration with a state licensing 
agency. All felonies and many misdemeanors are likely to create barriers to licensing.  

 Wabanaki people, like Indians nationwide, have a proud tradition of military service. But the 
military can access all information regarding criminal activity, including sealed juvenile records 
and information kept at local police departments.  The military can reject an enlistment if it has 
evidence that the applicant may be a discipline problem.   

 Hunting is an important part of Wabanaki culture. But the Federal Gun Control Act of 1968 
restricts possession of firearms and ammunition. Two types of convictions trigger an automatic 
prohibition for life: an indictment or conviction of a felony; or a conviction for a domestic 
violence misdemeanor.  

 While Maine permits felons to vote, felony convictions may prevent tribal members from running 
for tribal office and voting in tribal elections.   
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Recognizing and Respecting Native American Spiritual Practices in Maine Prisons and Jails 

Historically Native American spirituality has not been respected or treated equally in the State of Maine 
correctional settings. Some of this mistreatment is based on racial bias. Sometimes cultural ignorance 
rather than overt racism or malice leads to the creation or maintenance of unnecessary restrictions. 
Prisoners who adhere to “mainstream” religions are afforded more opportunities to exercise their beliefs. 
For example, Maine law currently requires county jails to provide Bibles to inmates at the county’s 
expense, and Sunday religious instruction. 30-A MRSA sec. 1653. In recent years some progress has been 
made. At the urging of tribal community advocates and the Maine Indian Tribal-State Commission, the 
Maine Department of Corrections adopted a new policy that promises greater protection for the exercise 
of Native spiritual practices. But a great deal remains to be done to overcome the bias that is built into the 
system. Disregard of rights of Native American prisoners has persisted despite good intentions and efforts 
by some correctional officials. In one instance, prison staff removed a Sweat Lodge and altar and filled 
the fire hole- a desecration. In the winter, Native prisoners and spiritual leaders, including a frail 80 year 
old Pipe Carrier, have been required to use outdoor areas and unheated buildings for smudging and Pipe 
Ceremony. In one instance they were relegated to a maintenance building with gasoline fumes, tools, and 
supplies of various sorts.  

 
The free exercise of spiritual practices is a critically important human and civil right for Native prisoners. 
It is essential to the rehabilitation of the Native offenders and the well-being of the tribal communities to 
which the offenders will eventually return.  The government of the United States has a trust responsibility 
regarding all Indian Tribes including the Wabanaki Tribes located in Maine. That trust responsibility 
includes criminal justice and corrections issues. Cultural myopia is not an excuse for denying Wabanaki 
people a fair chance to recover from alcohol and substance abuse.  

 
This issue should be viewed in the context of historical and contemporary relationships between the 
Indian Tribes and the State and Federal governments. But for the Maine Settlement Act of 1980, Native 
American prisoners who committed offenses in Indian Country in Maine would be confined in Federal 
and Tribal prisons and jails. But under the Settlement, Indians are sentenced to state and county facilities. 
None of the Maine Wabanaki Tribes have a jail. 

 
Removing unjustifiable barriers to the personal observance of spirituality by Native prisoners will 
promote both prison security and rehabilitative purposes. Almost all prisoners will return at some point to 
Maine communities. Prison environments make it especially difficult for isolated Native American 
prisoners to hold on to traditional spiritual ways that are rooted in a communal connection to the natural 
world. Access to spiritual ceremonies with other Native prisoners can help them to maintain or enhance 
their sense of personal identity, and strengthen their capacity to deal with the potentially debilitating 
challenges of prison life. In much the same way that the Indian Child Welfare Act protects the greatest 
resource of the Tribes-their children- Native spiritual gatherings in prison can promote the survival of 
tribal communities for whom it is critically important to maintain social connections to tribal people who 
are incarcerated in culturally alien and often distant correctional facilities. Traditional ceremonies 
attended by spiritual leaders and others from the tribal communities can provide a crucial lifeline to tribal 
members who may otherwise be effectively lost as human resources to the Wabanaki Tribes.  
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